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MVEMORANDUM OPI NI ON

LARO Judge: This case is before the Court for decision

without trial. See Rule 122.2 Petitioner petitioned the Court

'Alan M Bl echer (M. Blecher) entered an appearance for
petitioner on Jan. 5, 2009, and withdrew fromthe case when
Stuart A. Smth entered his appearance on June 17, 2009.

Rul e references are to the Tax Court Rules of Practice and
(continued. . .)
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to review the determ nation of the Internal Revenue Service

O fice of Appeals (Appeals) sustaining respondent’s proposed |evy
on petitioner’s property. Respondent proposed the levy to
col | ect approxi mately $337,000 of Federal inconme taxes (including
taxes, penalties, and interest) (subject liability) that
respondent’s records showed petitioner owed for 1999 through 2004
(subj ect years). Petitioner argues that the proposed levy is

i nproper because the subject liability was discharged in his
bankruptcy case (bankruptcy case). Respondent argues that the
subject liability was not part of the bankruptcy case and was not
di scharged. W hold that petitioner is |iable for the subject
liability to the extent it was not part of the bankruptcy case.
We shall remand this case to Appeals to deternmi ne the portion of
t he subject taxes that was not part of the bankruptcy case.

Backgr ound

The facts in this background section are obtained primarily
fromthe parties’ stipulation of facts and the exhibits submtted
therewith. Petitioner resided in New York when his petition was
filed. He filed a Form 1040, U.S. Individual Incone Tax Return,
for each of the subject years using the filing status of married

filing separately.

2(...continued)
Procedure. Unless otherw se indicated, section references are to
t he applicable versions of the Internal Revenue Code. Sone
dol I ar anpunts are rounded.
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Petitioner has worked for over 30 years as a certified
public accountant specializing in tax matters. On July 13, 1992,
he (as an individual debtor) filed a voluntary petition for
protection under chapter 11 of the Bankruptcy Code. The petition
was filed wwth the U S. Bankruptcy Court for the Southern
District of New York. Petitioner’s bankruptcy estate (estate)
i ncluded his accounting practice (practice), and petitioner
adm ni stered the practice during the 14-year bankruptcy case as
t he debtor in possession.® Petitioner had enpl oyees who wor ked
with himin the practice.

For the subject years, petitioner tinely filed Forns 1040 on
whi ch he reported his Federal income tax liabilities as $26, 951,
$77,921, $27,243, $58,626, $23,312, and $31, 415, respectively.
He did not tender a paynent with any of these returns.
Respondent assessed each ampunt of reported tax and assessed
ot her ampunts for additions to tax and for statutory interest.
Petitioner has since paid $11,570 towards the total anount
assessed for 1999. Petitioner has not paid any of the anounts
assessed for 2000 through 2004.

Each of petitioner’s Federal incone tax returns for 2002
t hrough 2004 reported that petitioner was a certified public

accountant who during the year did not receive any wages or

%Petitioner apparently operated the practice during the
subj ect years through two entities; nanely, Becker & Co., L.L.C
and Becker Tax Managenent Corp.
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salary in his capacity as an enployee.* The returns included
Schedul es E, Supplenental |Incone and Loss, w th acconpanyi ng
papers that reported that petitioner realized the follow ng

amounts of incone fromBecker & Co., L.L.C.:

2002 2003 2004
Ordinary incone $8,092 $46,978  $96, 479
Guar ant eed paynents 160, 000 100, 000 - 0-
U.S. trustee fee (2,500) - O0- (3, 000)

165,592 146, 978 93, 479

The returns al so respectively reported that petitioner had
realized “M scel | aneous” inconme of $100, 000, $60, 000, and $90, 000
from Becker Tax Managenent Corp

On Novenber 14, 2005, petitioner filed with the bankruptcy
Court an anended plan of reorgani zati on dated Novenber 9, 2005
(plan). The plan identified the “debtor” as “STUART BECKER as
debt or-i n- possession” and stated that

Each Adm nistration [sic] Expense shall be paid in
full, without interest, in cash on the Consummati on
Dat e or upon such other terns as nmay be agreed upon
bet ween an Admi nistration [sic] O aimant and Debt or;
provi ded, however, that Adm nistration [sic] Expenses
representing liabilities incurred in the ordinary
course of business by the Debtor, as Debtor-in-
Possessi on, shall be assunmed and paid by the

Reor gani zed Debtor in the ordinary course of business
or in accordance with the terns and conditions of any
agreenents relating thereto. Admnistration [sic]
expenses to be paid in full on the Consunmati on Date

“The record does not include petitioner’s Federal incone tax
return for any other year. Nor does the record include any
Federal inconme tax return (i.e., a Form 1041, U.S. Incone Tax
Return for Estates and Trusts) for the estate or establish that
the estate ever filed any such return.
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i ncl ude post petition taxes to the I RS of $956, 623. 12
plus interest from Novermber 15, 2005. %

Approximately 1 nonth before that filing, respondent had notified
t he bankruptcy court that petitioner (as the debtor in
possession) owed the Internal Revenue Service adm nistrative
expenses of $955,623.12 for taxes, interest, and penalties
attributable to: (1) The estate’s inconme taxes for 1992, 1993,
1994, 1996, 1997, and 1998 and (2) the failure to pay enpl oyee
wi t hhol di ng taxes for nunerous periods between Decenber 31, 1994,
and Septenber 30, 2004.° The $955, 623. 12 did not include any of
the subject liability.

On February 14, 2006, the bankruptcy court entered an order
confirmng the plan which in turn discharged petitioner from any

debt on any claimthat arose before the confirmation date, except

The plan defined the term “Consunmati on Date” to nean the
date which is 10 business days after the date upon which the
Bankruptcy Court’s order confirmng the plan pursuant to 11
U S C sec. 1129 (2000) was final. The plan defined the term
“Adm ni strative Expense” to nean “any cost or expense of
adm nistration of the Chapter 11 case all owed under 8§ 503(b) of
t he Bankruptcy Code”. See 11 U. S.C. sec. 503(b) (2000) (stating
that all owabl e adm ni strative expenses include “any tax * * *
incurred by the estate * * * except a tax of a kind specified in
section 507(a)(8) of this title” (generally, taxes on incone or
gross receipts for a taxable year ending on or before the date
that the bankruptcy petition was filed)). The plan did not
define the word “Adm ni stration”, and we believe the plan
erroneously used that word in lieu of the word “Adm nistrative”.

6The parties do not explain the $1,000 difference between
this $955, 623.12 and the $956,623.12 listed in the plan. W
consider the difference to be inconsequential to our decision.
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as otherwise stated in the plan.” The order directed
petitioner’s counsel to make di sbursenments pursuant to the plan
and effectively enjoined all persons holding clains or interests
di scharged under the order fromtaking any action agai nst or
affecting petitioner in his capacity as a “Reorgani zed Debtor”.

On May 22, 2006, the Bankruptcy Court issued a “Final
Decree” cl osing the bankruptcy case because all distributions
under the plan had been nmade. The final decree stated:

Di stributions under the above-nanmed Debtor’s
Amended Pl an of Reorgani zati on dated Novenber 9, 2005

(the “Plan”) have been made;

The Pl an has been substantially consummated wi thin
t he neaning of 8 1101(2) of the Bankruptcy Code;

The estate of the above nanmed Debtor has been
fully adm ni stered.

| T 1S ORDERED THAT:

The Chapter 11 case of the above-naned Debtor is
cl osed.

Three weeks before the final decree was issued, respondent
mailed to petitioner the Final Notice of Intent to Levy and Your
Right to a Hearing (levy notice) for the subject years. The |evy
notice stated that petitioner owed for those years $337,083 in
Federal incone taxes (inclusive of taxes, interest, and
penalties). The $337,083 stens fromthe assessed tax liabilities

that petitioner reported on his Fornms 1040 for the subject years.

"The plan defined a “claim as a claimagainst petitioner in
his capacity as the debtor in possession.
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On May 24, 2006, petitioner tinely filed Form 12153, Request
for a Collection Due Process Hearing (request). Petitioner
asserted in the request that he disagreed with the proposed | evy
because

The taxpayer filed for protection under Chapter 11 of

the federal bankruptcy |aws. The taxes at issue herein

becane subject to the authority of the federal

bankruptcy court, which adjudicated said clains as part

of the taxpayer’s Chapter 11 bankruptcy proceeding. On

May 22, 2006, the federal bankruptcy judge issued a

“Final Decree” which closed out the federal bankruptcy

case * * *

On February 22, 2008, respondent’s settlenent officer sent
to petitioner (with a copy to his representative, M. Blecher) a
| etter scheduling petitioner for a tel ephone hearing at 3:30 p. m
on March 14, 2008. The letter asked petitioner to call the
settlenment officer at the scheduled tinme and requested that
petitioner conplete and send to the settlenent officer a
collection information statement (CIS) within 2 weeks of the date
of the letter so that the settlenent officer could eval uate
collection alternatives. Petitioner did not participate in the
schedul ed hearing and did not submt a conpleted CIS to the
settlenment officer.

On April 17, 2008, the settlenent officer inforned M.

Bl echer that the subject liability was a postpetition liability
that was not di schargeable in his bankruptcy case because

petitioner and the estate were separate taxable entities under

I nternal Revenue Manual (IRM part 5.9.8.11.1 (Jan. 1, 2006).
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The settlenent officer also informed M. Blecher that a
postpetition liability incurred by an individual debtor such as
petitioner may not be clainmed in his bankruptcy case. Later that
day, M. Blecher replied to the settlenent officer that
petitioner was di scharged fromhis postpetition section 6672
ltabilities, as well as liabilities for New York State incone

t axes which arose during the subject years. M. Blecher stated
that petitioner continued to believe that the subject liability
al so was di scharged in the bankruptcy case. On April 18, 2008,
the settlenment officer replied to M. Blecher that the settl enent
officer’s position was stated in the I RM and suggested that M.

Bl echer take certain actions to obtain information as to which
taxes were discharged in the bankruptcy case.

Petitioner did not provide to the settlenent officer any
financial information that the settlenment officer requested from
petitioner to evaluate collection alternatives. Nor did
petitioner propose any collection alternative or challenge the
appropri ateness of the issuance of the levy notice. Petitioner
asserted that his bankruptcy di scharge prevented respondent from
collecting the subject liability, and petitioner did not raise
any ot her issue.

On April 24, 2008, Appeals issued petitioner the notice of
determ nation (notice of determ nation) underlying this case.

The notice of determ nation sustained the proposed | evy.
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Di scussi on

Juri sdiction

Section 6330(d) (1) entitles a taxpayer such as petitioner
whose property is subject to a Federal inconme tax |levy to appeal
a determ nation made by Appeals sustaining the propriety of that
| evy. Section 6330(d)(1) provides that the appeal shall be “to
the Tax Court (and the Tax Court shall have jurisdiction with
respect to such matter).” This Court’s jurisdiction rests upon
the i ssuance of a valid notice of determnation and the filing of

atinely petition for review See Smith v. Conm ssioner,

124 T.C. 36, 38-39 (2005); see also Rule 330(b).
Nei t her party concludes that we lack jurisdiction over this
case. Nor do we. W have the requisite jurisdiction because the

notice of determnation is valid and the petition for review was

tinely filed.® See also Washington v. Commi ssioner, 120 T.C.
114, 120-121 (2003) (holding that the Court’s jurisdiction
al l owed the Court to deci de whether a bankruptcy court di scharged

the taxpayers fromtheir unpaid Federal incone tax liabilities).

8Nor does either party assert that respondent violated the
automatic stay of 11 U S.C. sec. 362 (2000) as to any action that
he took with respect to the subject liability. W |ikew se find
no such action that violated the automatic stay. Cf. Beverly v.
Comm ssioner, T.C Menp. 2005-41 (holding that a notice of
intent to levy was invalid where it was issued in violation of
the automatic stay and that the Comm ssioner was therefore not
entitled to proceed with a proposed collection action sustained

by Appeal s).




1. St andard of Revi ew

Where the existence and the amount of the underlying tax
liability are properly at issue, the Court wll reviewthe matter

de novo. See Urbano v. Conmmi ssioner, 122 T.C. 384, 393 (2004).

In other cases, the Court will review the determ nation of

Appeal s for an abuse of discretion. See Prince v. Conm ssioner,

133 T.C. __, _ (2009) (slip op. at 7).

Petitioner does not contest the existence and the anmount of
the underlying tax liability. Accordingly, we reviewthe
determ nati on of Appeals using an abuse of discretion standard.
Under that standard, we will reject the determ nation of Appeals
only if petitioner proves that the determnation is arbitrary,
capricious, or without sound basis in fact or in law. See Mirphy

v. Comm ssioner, 125 T.C. 301, 320 (2005), affd. 469 F.3d 27 (1st

Cr. 2006); Phillips v. Conm ssioner, 114 T.C. 115, 133 (2000),
affd. 272 F.3d 1172 (9th Cr. 2001). Wuere, as here, the
determ nation of Appeals turns on its interpretation of
bankruptcy |l aw, Appeals will have abused its discretion if that

interpretation is unsound. See Swanson v. Conmm ssioner, 121 T.C.

111, 119 (2003). Justice sonetinmes requires that we remand a
case to Appeals to clarify its determnation or to interpret and
to apply relevant law that it may not have considered in making

its determ nati on. Cf. Hoyle v. Commi ssioner, 131 T.C. 197

(2008) (case remanded to Appeals to clarify record upon which it
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relied in making a determnation); Lunsford v. Conm ssioner, 117

T.C. 183, 189 (2001) (indicating that the Court may remand a case
to Appeals if “necessary or productive” to do so).

[11. Revi ew of Determ nation

A Parties’ Arqunents

Petitioner argues that the subject liability was a claim
agai nst the estate and was (or should have been) included in the
clains before the bankruptcy court. He asserts that the subject
liability arose not fromincome earned by himpersonally, but
fromincome earned by the practice. He concludes that the
subject liability was discharged by the bankruptcy court because
the plan did not provide for its paynent.

Respondent agrees that the subject liability was not
mentioned in the plan. Respondent argues that the subject
l[iability was not (and could not have been) included in the plan
because petitioner and the estate were separate taxpayers and the
subject liability related to postpetition Federal incone taxes
petitioner owed in his capacity as an individual rather than as
the debtor in possession. Respondent argues that the subject
l[tability was not an adm nistrative expense of the estate because
the liability did not relate to a tax inposed on the estate’s
i ncone. Respondent concludes that the subject liability was not
before the bankruptcy court and that it was not discharged by

that court.



B. Court’s Analysis

Petitioner’s filing of his petition wth the Bankruptcy
Court spawned the estate, a separate entity for bankruptcy
purposes and a separate taxpayer for Federal incone tax purposes.
See sec. 1398; see also 11 U.S.C. sec. 541(a) (2000); Inre

Estate of LaRosa, 364 Bankr. 612, 615-616 (Bankr. N. D. W Va.

1991). The estate’s property consisted of “all |egal or
equitable interests of the debtor [petitioner] in property as of
t he commencenent of the case” and all proceeds and profits |ater
emanating fromthat property. 11 U S C sec. 541(a)(1l), (6).

The estate’s property did not include any postpetition earnings
frompetitioner’'s services performed as an individual debtor.?®
See 11 U.S.C. sec. 541(a)(6). Petitioner admnistered the
estate’s property (including the practice) throughout the
bankruptcy case as the debtor in possession. See 11 U S.C secs.
1101, 1104, 1107 (2000).

The gross income of the estate was subject to Federal incone
tax, as was the gross incone of petitioner. See sec. 1398. The
estate’s gross incone included the portion of petitioner’s gross
income to which the estate was entitl ed under the Bankruptcy

Code. See sec. 1398(e)(1). That portion of gross incone was the

°By contrast, a bankruptcy estate resulting froma ch. 11
filing after Oct. 17, 2005, generally includes the debtor’s
earnings from postpetition services, as well as his or her
subsequently acquired assets. See 11 U S.C. sec. 1115 (2006).
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i ncone emanating fromthe estate’s property. See 11 U S.C sec.
541(a)(6). Petitioner’s gross incone included all itens of his
gross incone that were not includable in the estate’s gross
i ncone. See sec. 1398(e)(2). The postpetition earnings from
petitioner’s services perfornmed as an individual debtor were one
such itemthat was includable in his (and not in the estate’s)
gross incone, even to the extent that the earnings were realized
by the practice which also realized other inconme includable in
the estate’s gross incone. See sec. 1398(e)(1) and (2); cf.

Fitzsimons v. Walsh (In re Fitzsimons), 725 F.2d 1208, 1211-

1212 (9th GCr. 1984) (where an attorney was a sole proprietor
enpl oying other attorneys, his estate’ s property included the
earnings fromthe postpetition services of the other attorneys

but not fromhis postpetition services); Atchek v. Altchek, 124

Bankr. 944 (Bankr. S.D. N Y. 1991) (discussing Fitzsi mons and

the views of two bankruptcy courts as to the application of 11
U S C sec. 541(a)(6) to a chapter 11 sole proprietor).
Appeal s determ ned that the subject liability was a
ltability of petitioner (and not of the estate) because the
ltability was incurred by petitioner. The notice of
determ nation, however, does not explain Appeal s’
characterization of the subject liability as incurred by
petitioner. Nor does the notice of determ nation explain

Appeal s’ rejection of petitioner’s contrary characterization.
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The incone underlying the subject liability stemmed primarily
fromthe practice, and the parties agree that the practice was
property of the estate throughout the bankruptcy case. It seens
natural to conclude, as petitioner does, that the subject
l[iability was not incurred by petitioner but was incurred by the
estate. See 11 U S.C. sec. 541(a)(6). To the extent that the
subject liability was incurred by the estate, the liability was
di scharged by the bankruptcy court, as petitioner asserts, by
virtue of the fact that the plan did not provide for its paynent.
Such is so even if respondent did not intend for such a

di scharge. See Creel v. Conm ssioner, 419 F.3d 1135 (11th Grr.

2005) (U.S. attorney conprom sed a civil Federal incone tax
l[tability that the Comm ssioner did not intend to be
conprom sed), affg. an Order and Decision of this Court dated
Jan. 14, 2004; see also IRMpt. 5.9.8.14.2 (Mar. 1, 2007)
(stating that the Conm ssioner’s failure to claiman
adm ni strative expense tax in a bankruptcy case may result in a
court’s deciding that the tax was di scharged).

The record at hand does not allow us to find the extent (if
any) to which the subject liability was attributable to
petitioner so as to deci de whet her Appeal s abused its discretion

in characterizing that liability as incurred by petitioner.?

W give little weight to the fact that petitioner reported
the incone underlying the subject liability on his personal
(continued. . .)
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Wil e the inconme underlying the subject liability stemred
primarily fromthe practice, we are m ndful (as discussed above)
that the incone is taxable to petitioner (and thus the subject
l[tability was incurred by petitioner) to the extent that it
represented earnings from postpetition services that petitioner
rendered through the practice in his individual capacity. Gven
t hat Appeal s has not adequately expl ai ned the reasons underlyi ng
its determnation that the subject liability was incurred by
petitioner rather than by the estate, we believe that justice
requires that we remand this case to Appeals to suppl enent the
notice of determnation to explain as nuch. W shall do so.

Petitioner asks the Court to decide this case in his favor
because the subject liability was unnentioned in the plan. W
decline to do so. The nere fact that the subject liability was
unmentioned in the plan does not necessarily nean that the
subject liability was discharged. During the bankruptcy case,

petitioner filed his personal Federal incone tax returns, and

10¢, .. conti nued)
incone tax returns. First, we do not find that the estate ever
filed a Federal incone tax return reporting its inconme. |f such
a return was never filed, then petitioner, apparently a seasoned
tax professional, may not have known that the estate was required
to report its income on its ow return. Second, petitioner
di savows that the income underlying the subject liability is his
i ncone, asserting that the incone was earned on estate property.
The record shows that the subject inconme did stemprimrily from
the practice, an undisputed asset of the estate, but does not
establish whether the incone related to postpetition services
that petitioner rendered in his individual capacity.
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respondent clainmed that petitioner owed approxi mately $950, 000 of
Federal taxes (including penalties and interest) as
adm ni strative expenses of the estate. Petitioner deduces that
respondent was on notice of the subject liability, that
respondent omtted that liability in his requests for paynent of
adm ni strative expenses, and that the bankruptcy court’s
confirmati on of the plan thus discharged petitioner from paynent
of the subject liability. W disagree.

The subject liability was not an adm nistrative expense of
the estate (and did not have to be included in the plan) to the
extent that the liability was neither “incurred by the estate”
within the neaning of 11 U S.C. sec. 503(b) (2000), nor a claim

for paynment of the estate’'s tax liability. See In re Johnson,

190 Bankr. 724 (Bankr. D. Mass. 1995) (stating that the
postpetition taxes of a debtor are not adm nistrative expenses
and are not discharged in a chapter 11 case). Nor does the fact
that the plan provided for the paynent of petitioner’s liability
for postpetition withholding taxes attributable to the enpl oyees
of the practice (as well as to incone taxes inposed on the
estate’s incone) necessarily mean that the plan discharged any
income tax that petitioner owed on inconme he received in his

i ndi vi dual capacity for services he provided through the
practice. Instead, if the subject liability is traceable to

petitioner (rather than to property of the estate), then, as
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respondent asserts, that liability was not discharged by the
bankruptcy court because it was never before that court.

| V. Concl usi on

Petitioner remains liable for the subject liability to the
extent that it was not part of his bankruptcy case. W shal
remand this case to Appeals to determ ne the portion of the

subj ect taxes that was not part of the bankruptcy case.

An appropriate order

will be issued.




